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The DDA and HIV– Employment

This paper considers the employment provisions of the DDA; looks at key cases under these provisions; and at the DDA’s effect or impact on some practical issues which may arise in relation to people with HIV in the workplace.

The Disability Discrimination Act 1995

The Disability Discrimination Act 1995 has been amended considerably since its first incarnation. For the purposes of the employment provisions, and in relation to the definition of disability, the following need to be considered:

· The Disability Discrimination Act 1995

· The Disability Discrimination Act 1995 (Amendment) Regulations 2003 SI 2003/1673

· The Disability Discrimination Act 2005

In addition, the statutory codes of practice (which must be taken into account where relevant by courts and tribunals – and which are in fact heavily relied upon) are also very useful. The code in respect of employment – Code of Practice: Employment and Occupation – is available to download from the Disability Rights Commission website (www.drc-gb.org) or to purchase from The Stationery Office.

Definition of disability

In order to be covered by the DDA, you must be a disabled person, the definition of disability being contained in s.1 of the Act. Prior to December 2004, anyone with HIV had to show that they had some symptoms and that their condition was likely to progressive to fall within the special provisions. This would bring them within the special provisions meaning that people with progressive conditions are covered by the DDA. The 2005 DDA though, amended the Act to provide that anyone with HIV is deemed to have a disability, and hence to be a disabled person, as soon as they have HIV (see Schedule 1, paragraph 6A). This means that there is no longer the need to go through the lengthy and arduous process of proving that you are a disabled person in order to be protected by the Act’s provisions. 

The employment provisions of the Act

Under s4 of the DDA 1995, it is unlawful for an employer to discriminate against a job applicant:


-
in the arrangements made for determining to whom a job should be offered;


-
in the terms on which employment is offered; or


-
by refusing to offer, or deliberately not offering the disabled person employment.

In addition, it is unlawful to discriminate against a disabled employee:


-
in the terms of employment afforded to the employee;


-
in the opportunities afforded for promotion, transfer, training or receiving any other benefit;


-
by dismissing the disabled person or subjecting him or her to any other detriment

Meaning of ‘discrimination’
Following changes made to the DDA by The DDA (Amendment) Regulations 2003 there are now three types of unlawful discrimination (in addition to victimization) – direct, disability related and the failure to make reasonable adjustments. 

An employer directly discriminates against an employee if the treatment is
- on the ground of his or her disability; and
- less favourable compared to the way in which a person without that disability is  or would be treated; and
- the relevant circumstances, including the abilities of the person with whom the comparison is made are the same as, or not materially different from the disabled person.

This type of less favourable treatment cannot be justified. Simply put, direct discrimination is less favourable treatment of a disabled person simply because of their disability. It will apply to situations where decisions are based purely on prejudice and possibly also to blanket exclusions of every person with a certain type of disability from a certain type of job e.g. anyone with insulin dependant diabetes from driving jobs.

There has been relatively little caselaw on the scope of direct discrimination. The only case to reach the Employment Appeal Tribunal so far on this question is in fact a case involving someone with HIV. The case of High Quality Lifestyles Ltd v Watts [2006] IRLR 850 concerned a man who successfully applied for a post as a support worker in January 2004. His employers provide specialist services to people with learning difficulties, autistic spectrum disorders and those who present with severely challenging behaviour. Occasionally support workers are scratched and bitten by service users, sometimes drawing blood.  Mr. Watts was diagnosed as HIV positive in June 2000. He didn’t disclose his condition but when he was promoted to the post of acting shift leader in 2004, he disclosed his condition to his manager and allowed the employers to contact his consultant. His consultant reported that the risk of onward transmission of HIV from occupational exposure is very small. However, Mr. Watts was told that a risk assessment would be carried out against him. He was also told that it was likely that he would be dismissed as a result of the risk assessment. In addition, he was asked if he would agree to his HIV status being disclosed to the local social services department and to all staff – to which he was not prepared to give consent. Shortly afterwards, he was suspended on the basis of dishonesty regarding the non-disclosure of his medical condition. The risk assessment – which was not commissioned specifically in respect of the claimant, but about HIV more generally - found that occurrences of injuries resulting on broken skin were relatively common. Following receipt of this, Mr. Watts was dismissed on the basis of his position being “untenable” in the light of the risk assessment. An internal appeal against the decision was rejected. Mr. Watts brought a claim of discrimination under the Disability Discrimination Act 1995, claiming that both his suspension and his dismissal were discriminatory, as was the fact that his condition had been disclosed to other staff members. 

The employment tribunal held that there had been direct discrimination against Mr. Watts by the employers in their dismissing him and that there had been disability related discrimination by suspending and dismissing him, and in breaching his confidentiality. 

The employers appealed. The EAT upheld the appeal. It was held that the ET erred in finding that the claimant had been directly discriminated against because of his condition of being HIV positive, rather than because of the risk of transmission of that condition to others. In determining whether a person has been treated on the ground of his or her disability, the comparator may be but need not be the same comparator as is envisaged for the purpose of disability related discrimination. This is because s.3A(5) focuses upon a person who does not have “that particular disability”. The circumstances of the claimant and of the comparator must be the same “or not materially different” One of the circumstances is the comparator’s abilities but since this is prefaced by “including”, it follows that more circumstances are relevant than simply the comparators abilities.  In the present case, the tribunal failed to impute relevant circumstances to the hypothetical comparator. The comparator had to have some attribute whether caused by a medical condition or otherwise, which is not HIV positive. This attribute must carry the same risk of causing to others illness or injury of the same gravity. If the comparator would have been dismissed, then the claimant was not les favourably treated.  The EAT went on to say that in any event, the tribunal’s finding as to whether the claimant was suspended and dismissed because of his condition rather than because  of the risk of that transmission to others were inconsistent and its conclusion that there had been direct discrimination was perverse. The finding was set aside and the claimant’s case on this ground dismissed.

With regard to the disability related discrimination, the EAT upheld the decision of the employment tribunal.  The tribunal plainly decided that the employers did not act reasonably because they failed to carry out a proper investigation or adequate risk assessment of the situation created by the claimant’s condition. Although the threshold for justification is low, there was a sound basis for the tribunal’s conclusion. 

In respect of the disclosure issue, the EAT found that the tribunal had erred in finding that the employers had subjected the claimant to a detriment by disclosing his HIV condition to others. Disclosure to the claimant’s line manager, who was attending a meeting in place of the area manager, was not a breach of confidentiality. The claimant therefore suffered not detriment and there was no breach of the DDA.

Reason relating to disability and less favourable treatment

This type of discrimination is broader than direct discrimination. It occurs where a person treats a disabled person less favourably, for a reason which relates to the disabled person’s disability, than he treats or would treat others to whom that reason does not or would not apply and the treatment is not justified (s.3A(1)). Treatment will only be justified is the reason for it is both material and substantial (s.3A (3). Note that treatment cannot be justified where an employer is under a duty to make reasonable adjustments in relation to a disabled person but fails to make these, unless the treatment would have been justified even if the adjustments had been made (i.e. the reason for the treatment would have remained even with any adjustments made).

The leading case on disability related discrimination is the Court of Appeal decision in Clark  v Novacold Ltd.’ The employmenttribunal and, subsequently, the EAT held that the comparator for the purposes of less favourable treatment, in an ill-health dismissal case, would be someone with the same amount of time off but who did not have a disability. The Court of Appeal overturned the  decision of the EAT, holding that the correct comparator is someone to whom the ‘reason’ for less favourable treatment does not apply’. If a disabled employee is dismissed because of being unable to do a particular job, the treatment should be compared with treatment afforded to a person who does not have the disability and therefore can do the job rather than a person who cannot do the job but does not have a disability. The Court drew on examples from the Code of Practice relating to the provision of goods and services to illustrate the point.

An employer also discriminates against a disabled person by failing to comply with a duty to make reasonable adjustments imposed on the employer in relation to the disabled person. As from October 2004, however, it is no longer possible to justify a failure to make reasonable adjustments – an adjustment is either reasonable or it is not.

Duty to make reasonable adjustments

The DDA 1995 states that:


Where:


(a)
any provision, criteria or practice made by or on behalf of an employer or


  (b)
any physical feature of premises occupied by the employer,

place the disabled person concerned at a substantial disadvantage in comparison with persons who are not disabled. it is the duty of the employer to take such steps as are reasonable, in all the circumstances of the case. for him to have to take in order to prevent the arrangements or feature having that effect.

Note

If any question arises as to whether the occupier has failed to comply with the duty to make reasonable adjustment, by failing to make a particular alteration to the premises, any constraint attributable to the fact that he occupies the premises under a lease is to be ignored unless he has applied in writing to the lessor for consent to the making of the alteration.  The lease for premises occupied by the employer is re-written so as to permit the occupier to make the alteration with the consent of the lessor and for the lessor not to unreasonably withhold such consent. 

The duty to make reasonable adjustments applies to arrangements for determining to whom employment should be offered and to any term, condition or arrangement on which employment, promotion, transfer, training or any other benefit is offered or afforded. The Act gives examples of steps which an employer may have to take in relation to this duty such as making adjustments to premises or allocating some of the disabled person’s duties to another person.

The duty to make adjustments applies only where an employer knows, or ought reasonably be expected to know, that a person has a disability and is likely to be affected by the provision criterion or practice, or physical feature, in the way indicated (s.4A(3)). Thus an employee may have to disclose their HIV status – unless the employer could be reasonably expected to know – if they need to have an adjustment made.

The leading case on the approach to be taken in a case alleging a failure to make reasonable adjustments is Morse v Wiltshire County Council [1998] IRLR 352, EAT. In this case, the EAT sets out the steps which a tribunal should go through in order to determine whether or not the duty has been breached. These are as follows;

(1)
Did or do any arrangements made by the employer or any physical features of premises occupied by the employer place the disabled person at a substantial disadvantage in comparison with non-disabled people?

(2)
If so, the tribunal must then decide whether or not the employer had taken such steps as were reasonable to prevent the substantial disadvantage including the steps set out in DDA.

(3)
In deciding whether the steps were reasonable, consideration must be given to the factors also set out in DDA.

The scope of the duty was explored by the House of Lords in the case of Archibald v Fife Council 2004 IRLR 651.

Mrs Archibald worked as a road sweeper for Fife Council from May 1997 to April 1999 when a rare complication during minor surgery resulted in her being virtually unable to walk. She could no longer carry out her duties as a road sweeper and so took a number of computer and administration courses to equip her for a sedentary job. She was assessed as “more than capable of carrying out work in an office environment”. 

All office jobs with the Council, however, were on a higher grade with a slightly higher basic wage than the Manual Worker Grade 1 scale that she had been on. The Council’s policy was to require people seeking redeployment on a higher grade to take part in competitive interviews. Mrs Archibald applied unsuccessfully for over one hundred such posts. She believed she had been unsuccessful not because of her disability but because she was a road sweeper. She was eventually dismissed on March 2001.

Mrs Archibald unsuccessfully appealed against the decision to dismiss her and then brought a claim for disability discrimination and unfair dismissal in the employment tribunal. Her DDA claim essentially, was that she should not have had to take part in competitive interviews for jobs for which she was qualified. The tribunal, however, noted that section 6(7) of the DDA provides that “…nothing in this Part is to be taken to require an employer to treat a disabled person more favourably than he treats or would treat others.” Accordingly it held that it was lawful for the Council to require her to take part in competitive interviews. 

Mrs Archibald appealed this decision unsuccessfully to both the Employment Appeal Tribunal (EAT) and the Court of Session (the Scottish equivalent of the Court of Appeal). Both the EAT and the Court of Session held that there was no “arrangement” that placed her at a substantial disadvantage to which a reasonable adjustment could apply. Further the Court of Session held that the employer’s duty to make reasonable adjustments only applied to the employee’s original job and did not apply if there was nothing the employer could do to enable her to continue in it, as was the case here. 

Mrs Archibald appealed this decision to the House of Lords, which, overturning the lower courts’ decision held that the term “arrangement” was wide enough to cover the terms, conditions and arrangements relating to the essential functions of the job. Where an employee becomes so disabled that she cannot perform the essential functions of her job, the substantial disadvantage she faces is being dismissed for not being able to do her job. Her employer is under a duty to take reasonable steps to overcome that disadvantage. The House of Lords noted that one of the reasonable steps listed in the DDA is transferring the person to fill an existing vacancy. Inability to do the present job, therefore, cannot mean that there is no duty at all and this is clearly reflected in the Code of Practice;

“If an employee becomes disabled, or has a disability which worsens so she cannot work in the same place or under the same arrangements and there is no reasonable adjustment which would enable the employee to continue doing the current job, then she might have to be considered for any suitable alternative posts which are available. (Such a case might also involve reasonable retraining.)”

The House of Lords also noted that the DDA refers to transferring to ‘an existing vacancy”. It does not qualify this with “at the same or a lower grade.” Transfers can be upwards as well sideways or downwards and “transferring her ‘to fill’ an existing vacancy is clearly more than merely allowing her to apply, shortlisting or considering her for an existing vacancy. If that were all it meant, it would add nothing to the existing non discrimination requirements: the employer is already required by section 4(2)(b) not to discriminate against a disabled employee in the opportunities afforded for promotion, transfer, training or any other benefit.”

On the issue of more favourable treatment of a disabled person, the House of Lords pointed out that section 6(7) is subject to the duty to make reasonable adjustments. In other words there is no requirement to treat a disabled person more favourably after reasonable adjustments have been made.


Appointments on “merit”

Fife Council asserted that another reason why they could not treat Mrs Archibald more favourably was section 7 of the Local Government and Housing Act 1989 which requires all staff engaged by a local authority to be appointed “on merit.” The House of Lords, however, noted that this duty in section 7 of the 1989 Act is (in section 7(2) (f)) made subject to sections 5 and 6 of the DDA. This means that local government appointments must be made on merit, again, after reasonable adjustments have been made to make the post accessible for either a disabled applicant or a person being transferred into the post as a reasonable adjustment.

Accordingly the House of Lords remitted the case back to the employment tribunal to decide whether the Council had fulfilled its obligation to make reasonable adjustments for Mrs Archibald.

This important decision provides much needed clarity on how the reasonable adjustment of transferring a disabled person to a suitable alternative vacancy fits, not only with an organisations own policies and procedures, but with other legislation too. Before going down the redeployment route employers should assess whether reasonable adjustments would enable the employee to stay in their original job. Where, as in this case, this is impossible the employer should assess the transferable skills that the employee already has and could acquire with training. It is the employer’s duty to then consider whether a vacancy currently exists or is likely to arise in the foreseeable future for a job that the disabled person can do. If such a vacancy exists the disabled employee should simply be transferred into that position and provided with any necessary training. 

An employer has no duty to take the above steps unless the employer knows, or could reasonably be expected to know, that in the case of an applicant, the disabled person concerned is, or may be, an applicant for the employment; or in any case, that that person has a disability and is likely to be at a substantial disadvantage.

In the case of Miekle v Nottinghamshire County Council [2004] IRLR 703, the Court of Appeal considered the issue of making adjustments to a contractual sick pay policy. Ms. Meikle was a visually impaired teacher, whose employers had failed to make adjustments for her such as providing large print documents, giving her additional non-teaching time, and providing her with teaching rooms which were easier for her to use. She had requested these adjustments but her request had not been met. She was off sick, due both to eye strain and also to stress and, after 6 months, she had her pay reduced. Having raised again the issue of adjustments, and not receiving a satisfactory response, she resigned and claimed constructive dismissal. The Court of Appeal held that a constructive dismissal was a dismissal for the purposes of the DDA (this is now expressly in the DDA as a result of the 2003 Amendment regulations). In addition, they held that the reasonable adjustment duty did apply to a sick pay policy; that Ms. Meikle had been subjected to less favourable treatment by being paid only half pay; and that her employer could not justify this treatment on the basis that it was their policy, as there was a duty to make adjustments to the workplace which they had not complied with, and had they done this, she would not have had to go onto sick pay and thus half pay in the first place. As a result, justification could not be made out.

Justification

Under the DDA 1995, discrimination for less favourable treatment for a reason relating to disability can be justified only if it is both ‘material to the circumstances of the case and substantial’. Note that direct discrimination, or a failure to make reasonable adjustments, cannot be justified. Disability related less favourable treatment cannot be justified where the employer is under a duty to make a reasonable adjustment but fails (without justification) to do so, unless the treatment would have been justified even after the adjustment. Whilst the threshold for justification is low (see for example Heinz and Co Ltd v Kenrick [2000] IRLR 144) , Miekle, above, emphasises the importance of the reasonable adjustment duty in respect of any claim of disability-related discrimination, and demonstrates the difficult of justifying disability related discrimination where a reasonable adjustment duty applies.

Harassment

Harassment is also explicitly prohibited by the DDA (s.4 (3)). Harassment is defined (in s.3B) as where for a reason which relates to a disabled person’s disability, a person engages in unwanted conduct which has the purpose or effect of (a) violating the disabled person’s dignity or (b) creating an intimidating, hostile, degrading, humiliating or offensive environment. Conduct should only be regarded as having the effect referred to in paragraph (a) or (b) if having regard to all the circumstances, including in particular the perception of the disabled person, it should reasonably be considered as having that effect.

Harassment as defined is a very broad concept, and the employment code of practice provides a very specific example of harassment relating to someone with HIV (at paragraph 4.39):

“An employee with HIV uses a colleague’s mug. The colleague then makes a point of being seen washing the mug with bleach, which is not something she would do if anyone else used her mug. She also makes offensive comments about having her mug used by someone with HIV. This is likely to amount to harassment.”

The Disability Equality Duty

The Disability Discrimination Act 2005 amended the 1995 Disability Discrimination Act  to insert the disability equality duty – known as the general duty – into the Act (at s.49A).  This came into force on 4th December 2006. The duty is aimed at tackling systemic discrimination, and ensuring that public authorities build disability equality into everything that they do. s. 49A of the Act says that public authorities must, when carrying out their functions, have due regard to the need to:

· Promote equality of opportunity between disabled people and other people;

· Eliminate discrimination that is unlawful under the Act;

· Eliminate harassment of disabled people that is related to their disability;

· Promote positive attitudes towards disabled people;

· Encourage participation by disabled people in public life;

· Take steps to meet disabled peoples’ needs, even if this requires more favourable treatment.

The specific duties contained in regulations made under the Act require all those public authorities who are listed to: 

· Publish a disability equality scheme showing how it intends to fulfil its general duty and its specific duties;

· Involve disabled people in the development of its scheme;

· Review the scheme at least every three years;

The duty applies to both employment and service delivery.  However, much of the focus of work within public authorities on disability equality and employment has looked at recruitment.  Within this duty public authorities need to look beyond this and should also consider issues around  development and

retention of disabled employees.

This may mean consideration of policy and other aspects of the employment environment including induction, career development , appraisal, training, management systems, absence management, payroll systems, occupational health, disciplinary procedures and almost every other area of employment!

Within all of these areas the most effective approach is to consider all of the six elements identified above to see how the employment work of the organisation can pay due regard to these different  elements.

For more information, see the DRC code of practice on the disability equality duty, and the guidance produced in relation to the duty – available on the DRC website and at the microsite www.dotheduty.org.

Key issues relating to HIV in the workplace on which the DDA may impact

Disclosure

There is no legal obligation to disclose HIV status. If an employer asks about any medical condition, and HIV is not disclosed, then an employer may argue that there has been a breach of trust and confidence, and dismiss on this basis. If this is done, however, an employee would be able to argue that they have been discriminated against for a disability-related reason i.e. non disclosure. There has been no firm case law on this issue, but in order to avoid any legal action, employers would be advised not to treat non-disclosure as a basis for disciplinary sanctions.

Disability related sickness absence

The duty to make reasonable adjustments is likely to require that employers allow someone with HIV time off for medical appointments etc. It may also be a reasonable adjustment to record any disability-related absences separately for the purposes of any sickness absence procedure – this is in particular because, as the DRC employment and occupation code of practice states, “it is likely to be a reasonable adjustment to discount disability related sickness absence when assessing attendance as part of a redundancy selection scheme”.

Health and Safety

Health and safety is often used as an excuse for discriminatory treatment against disabled people. As the case of Watts showed, (and indeed previous caselaw relating to justification of disability-related less favourable treatment) any health and safety risks must be demonstrated by a proper risk assessment, and any reasonable adjustments which could be made to reduce the risks need to be considered.
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